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Affirmed by published opinion. Judge Luttig wote the opinion, in
whi ch Judge W/ ki ns and Judge Ni eneyer j oi ned.
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OPI NI ON
LUTTIG Circuit Judge:

Appel lants are certified firefighters, but they are cross-trained to
provi de varying |levels of emergency nedical services ("EMS") as

part of their job duties at the City of Norfolk's Department of Fire and
Par anmedi cal Services ("NFPS"). They contend that their sinultaneous
service as energency nedi cal personnel defeats the partial exenption
fromthe Fair Labor Standards Act's ("FLSA') overtinme requirenents

for "enployee[s] in fire protection services," 29 U S.C. § 207(k), enti-
tling themto overtine pay for all hours worked each week in excess

of 40. The district court granted summary judgnment in favor of the

City on appellants' claim W affirm

Section 7(k) of the FLSA, 29 U.S.C. § 207(k), provides a partia
exenption from otherw se applicable overtime pay requirenents for

an enpl oyee engaged in "fire protection services." Departnent of
Labor regul ations define an "enployee . . . in fire protection activi-
ties," 29 C.F.R § 553.210(a), and limt the amount of work unrel ated
to fire protection that such an enpl oyee may perform wi t hout the

enpl oyer forfeiting the "fire protection services" exenption. 29
C.F.R § 553.212(a). We conclude that, because appellants are

enpl oyees engaged in fire protection activities within the neaning of
section 553.210(a), and do not performwork unrelated to their fire
protection activities in excess of the anpunt specified in section
553. 212(a), the FLSA' s overtinme pay requirenents are inapplicable to
t hem
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Department of Labor regul ati ons define an enpl oyee engaged in
"fire protection activities" as one

(1) who is enployed by an organized fire departnent or fire
protection district; (2) who has been trained to the extent
required by State statute or |ocal ordinance; (3) who has the
| egal authority and responsibility to engage in the preven-
tion, control or extinguishnent of a fire of any type; and (4)
who perforns activities which are required for, and directly
concerned with, the prevention, control or extinguishment of
fires, including such incidental non-firefighting functions as
housekeepi ng, equi pnment mai ntenance, |ecturing, attending
community fire drills and inspecting honmes and schools for
fire hazards.

29 C.F.R § 553.210(a). As to the first of these regulatory require-
ments, appellants acknow edge that they are enployees of NFPS, an
entity "responsible for providing fire protection, enmergency nedical
and technical rescue services to the City's residents.” Br. of Appel-
lants at 8. That is, appellants acknow edge that they work for a fire
departnment. As to the second of these requirenents, the district court
found, and appellants do not deny, that they all have obtained "the
base fire-certification level of Firefighter Il with the Commonweal th
of Virginia." J.A 752. As to the third requirenent, appellants do not
di spute that they are "legally required to, and ha[ve] actually engaged
i n suppression, control and extingui shnment of fires on behalf of the
NFPS. " Br. of Appellants at 16. And as to the final requirenent,

appel lants adnmt that when they are not responding to fire enmergency
calls, they participate in, anmong other things, fire training, fire drills
and i nspections, and perform equi pnent mai nt enance, Br. of Appel-

lants at 17-18 -- activities deened by the regulations to be "directly
concerned with" or "incidental" to firefighting. Because appellants
satisfy all four requirenments of section 553.210(a), they are enpl oy-
ees engaged in "fire protection activities" within the neaning of that
regul atory provision.

B

Appel | ants contend, however, that even if they do neet the require-
ments of section 553.210(a), they are nevertheless entitled to overtine
12

pay under the FLSA because they exceed in hours the limtation on

work "not performed as an incident to or in conjunction with their fire
protection activities." 29 C.F.R 8§ 553.212(a) ("The perfornmance of
such nonexenmpt work will . . . defeat . . . the section 7(k) exenp-
tion[ ] [if] it exceeds 20 percent" of an enpl oyee's workweek.). We
conclude, to the contrary, that all of appellants' tasks are exenpt, as
either fire protection activities per se or as tasks perforned "incident
to or in conjunction with their fire protection activities."

Appel l ants work in 24-hour shifts, dividing their tine between fire

and EMS units. During these shifts, appellants nay be tasked to fight
fires, render nedical services at scenes of fire enmergencies, or per-
form medi cal services at non-fire energencies.

Both fire units and EMS units respond to fire energencies. If an



EMS unit is the first on the fire scene, it may well fight the fire, |eav-
i ng medi cal services to be performed by a back-up rescue unit. J.A
770-71. If the fire unit is first to the scene, then the EMS unit per-
forms nedical services, if it is not otherw se needed. It goes without
sayi ng that when appellants fight fires, whether on duty with a fire

unit or with an EMS unit, they are engaged in fire protection activi-
ties. It is no less obvious that the performance of nedical duties at the
scene of a fire is, at the very least, "incident to or in conjunction with
fire protection activities, and appellants do not contend ot herwi se.

The nmore difficult question is whether appellants' performance of

EMS duties at non-fire emergencies is "incident to or in conjunction

with [their] fire protection activities,"” and therefore also exenpt. W
are satisfied that, even when perform ng nedical services at non-fire
emergenci es, appellants are still subject to the FLSA' s exenption
fromovertine pay requirenments. First, even when appellants are
responding to non-fire energencies, they are, of course, yet trained
firefighters. Second, while at non-fire energencies, appellants nay be
called away to fire enmergencies, see Br. of Appellants at 12. Third,

when called away froma non-fire enmergency, appellants nmust and do,

when directed, actually fight fires. J. A 770-71. Indeed, so integrated
are appellants' firefighting and EMS duties that appellants are

required to have their firefighting tools with them when performn ng
services at non-fire energencies so that they are ready to fight fires,

if called upon to do so. J.A 770-71
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Under these circunstances, we believe that appellants' perfor-

mance of nedi cal services even at non-fire energencies is sufficiently
"incident to or in conjunction with their fire protection activities" as
to satisfy the requirenments of section 553.212(a).

I ndeed, even under the Departnent of Labor's interpretation of the
section 7(k) exenption for enpl oyees who performboth firefighting
and EMS duties, appellants' performance of nedical duties at non-fire
energenci es woul d be considered "incident to or in conjunction with
their fire protection activities." The Departnent's \Wage & Hour Divi -
sion's Opinion Letter of February 13, 1995, recites the Departnent's
construction of the section 207(k) exenption as foll ows:

We have concluded that firefighters who are cross-trai ned as

EMS enpl oyees qualify for exenption under [§ 207(k)] as

fire protection enployees where they are principally

engaged as firefighters neeting the four tests outlined in 29

C.F.R & 553.210(a) . . . and where the EMS functions they

perform nmeet the tests described in 29 C.F. R § 553.215 for

anbul ance and rescue enpl oyees. Under these circum

stances, we woul d consider that anmbul ance and rescue activ-

ities are incidental to the enpl oyees' fire protection duties

within the meaning of the fourth test in 29 C.F.R

§ 553.210(a), including any ambul ance and rescue activities
related to nedical energencies, rather than fires, crine
scenes, riots, natural disasters, and accidents.

In these circunstances, the tinme engaged in anmbul ance and
rescue activities would be considered to be work perforned
as incident to or in conjunction with the enpl oyees' fire pro-



tection activities within the neaning of 29 C. F. R

§ 553.212(a), and would not count in the 20 percent limta-
tion on nonexenpt work

Not only do appellants neet the criteria of section 553.210(a), as we
expl ai ned above, but they also "neet the tests described in 29 C. F. R
§ 553.215 for anbul ance and rescue enpl oyees. "* By virtue of their

*Section 553.215(a) provides in relevant part as foll ows:
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EMS and fire training, they satisfy section 553.215(a)(1), and, as the
district court concluded, they are "regularly dispatched to fires, crine
scenes, riots, natural disasters, and accidents," as section

553. 215(a)(2) additionally requires.

To establish dispatch "regularity,” one nust show "some fre-
qguency, " which "woul d seem best proved by two ki nds of evidence"

-- "evidence that many fire or police dispatches include EMS teans”

and(or) "evidence that nunerous EMS calls were dispatched to sec-

tion 553.215 energencies.” Roy v. County of Lexington, 141 F.3d

533, 541 (4th Cir. 1998) (enphasis added). The existence of "a regular procedure

by which [ EMS] workers are notified and di spatched to events rel at-

ing to firefighting or | aw enforcenent activities," id. at 542, will suf-
fice to establish that many fire and police dispatches include EVMS

teanms. Appellants adnmit in their affidavits that the City has in place

a standardi zed procedure (the Unit Response List) for the notification
of, and dispatch to, firefighting events. J. A 215-40. Furthernore, the
district court correctly concluded, based on the Unit Response List,

J.A 193-99, that rescue units are dispatched "(1) to the ngjority of

| aw enforcenent calls answered by NFPS; (2) with fire apparatus to

the vast mpjority of accident calls; and (3) with fire apparatus to al
structure fires and hazardous materials calls." J.A 773 (enphasis
added). Evidence "that npost fire or police dispatches include EVMS

teanms, even if such calls only conprise a minority of EMS tota

calls" is itself sufficient to satisfy the "regularly dispatched" require-
ment. Roy, 141 F.3d at 542.

Ambul ance and rescue service enpl oyees of a public agency

other than a fire protection . . . agency may be treated as enpl oy-
ees engaged in fire protection . . . activities of the type contem

pl ated by sections 7(k) . . . if their services are substantially
related to firefighting . . . activities in that (1) the anmbul ance and

rescue service enpl oyees have received training in the rescue of
fire, crime, and accident victins or firefighters . . . injured in the

performance of their respective, duties, and (2) the anmbul ance
and rescue service enployees are regularly dispatched to fires,
crime scenes, riots, natural disasters and accidents.

29 C.F.R § 553.215(a).
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Finally, according to appellants' own expert, NFPS rescue units

responded to an average of 451.89 fires, |aw enforcement, and/or

accident calls per 21-day work period. J.A 257. That is, on average,
rescue units respond to 21.5 calls per day (2.15 calls per day per res-

cue unit) related to fire, |law enforcenent, and/or accidents. Br. of
Appel l ee at 10. This evidence anply denobnstrates that appellants are
"regularly dispatched" to fires and other accidents.

Because appel |l ants' performance of medical services at non-fire
energencies is "incidental or in conjunction with" fire protection
activities, it follows that their activities undertaken in support of their

EMS duties, such as EMS trai ning and equi pnment mai nt enance, are

i kewi se exenpt. Cf. Schmidt v. County of Prince WIlliam 929 F.2d

986, 990 (4th Cir. 1991) (concluding that firefighting support activi-
ties and firefighting training are exenpt). That appellants engage in
personal activities while awaiting calls, whether fire or medical, does
not alter our analysis. The intervals between calls are nonethel ess "in-
cident to. . . fire protection," because they enable appellants to be
avail abl e and ready to respond to energenci es when they arise.
Accordingly, we conclude that all of appellants' activities, in both
fire and EMS units, are properly characterized either as "fire protec-
tion" activities per se or as activities perfornmed "incident to or in con-
junction with" fire protection, and hence, exenpt.

Appel lants incorrectly believe that our decision in Wst v. Anne
Arundel County, 137 F.3d 752 (4th Cir. 1998), conpels a different
conclusion. In West, the county sought to apply the section 7(k)
exenption to enpl oyees, who, although trained in firefighting, per-
formed only EMS duties. 1d. at 761. We held that the enpl oyees there
not only did not neet the section 552.210(a) requirenents, but also
that they exceeded the limt on nonexenpt work set in section
553.212(a). In stark contrast to appellants, the West plaintiffs spent al
of their time in the Energency Medical Services division, and "were
prohi bited by standard operating procedure fromengaging in fire sup-
pression activities." Id. (enphasis added).

CONCLUSI ON
The district court's sunmary judgnment in favor of the City of Nor-

fol k, that appellants are exenpt under section 7(k) fromthe overtine
16

provi sions of the Fair Labor Standards Act because they are "em
pl oyee[s] in fire protection services," is affirned.
AFFI RVED
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